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Art Carter, Chair
Occupational Safety & Health Appeals Board
2520 Venture Oaks Way #300
Sacramento, CA 95833 Via facsimile (916) 274-5786

Re: Comments on proposed OSHAB regulations noticed for hearing
on September 6, 2011

Dear Mr. Carter and Members of the Occupational Safety & Health Appeals Board,

On behalf of workers in California whose employers appeal citations when those workers
are exposed to unsafe and unhealthful conditions and whose employers may also be subject to
criminal prosecution for offenses based on such citations, we wish to object to the proposed
changes in the regulation which is before you for consideration on September 6, 2011. These
comments only address Section 376 (c) and are not to considered as indicating agreement with or
opposition to other portions of the proposed regulations.

Our firm is a nationally recognized plaintiffs' asbestos law firm located in Oakland, CA.
Our particular expertise is representing victims ofasbestos-related disease, including
mesothelioma, but we allocate substantial resources to preventing occupational safety and health
injuries and illnesses in our pro bono work through legislative, regulatory and policy advocacy,
and impact litigation. We represent workers who are or may be affected by the proposed
regulation about which we are commenting.

I have particular expertise with respect to the criminal prosecution ofoccupational safety
and health cases in that I previously directed the Bureau ofInvestigations [BOI or Bureau] of the
Division of Occupational Safety and Health [Division or CaIlOSHA] from 1980 to 1984. In that
role I expanded the function of the Bureau to include the criminal prosecution of "health" cases,
increased overall the number of safety and health matters that were prosecuted criminally, and
worked closely with prosecutors throughout California to facilitate those criminal prosecutions. I
continue to work with local prosecutors and with families who wish to bring certain cases to the
attention of a prosecutor.

"Oerthied AppellateSpecialist, The State Bar of CalifomiaBoard of Legal Specialization
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The proposed amendment is too narrowand does not accomplish what is needed. The
Initial Statementof Reasonsstates that the "amendment is needed because the statuteof
limitations for charging an employer with criminal conductthat can result in imprisonment in the
state prison is three years, so the two years specified in the regulation is insufficient to allowa
criminalprosecution to be commenced prior to the administrative hearing." But this is not the
only reason for amending this section.

We acknowledge that any amendment of this section needsto accountfor the fact that in
1999it becamepossibleto prosecute an occupational safety and healthcrimeas a felony pursuant
to Labor Code § 6425. Previous LaborCode violations for suchcrimesweremisdemeanors with
a one-yearstatuteof limitations; the statute oflimitations for a felony is three years and the
regulation had not been changed to take that into account.

However, the workeradvocate petitioners believethat additional changes are required for
Section376 (c) because the criminal case must be considered moresignificant than the
administrative case. Further, controlofthe criminal case mustbe with the prosecuting authority
and not solelywith the employer, or evenjointly controlled by the employer and the Divisionof
Occupational Safetyand Health.

The language proposed in Section376 (c) reads:

(c) In cases being reviewed by the BureauofInvestigations or any prosecuting
authority. unlessthe employersubmits a writtenrequestthat its appealgo
forward in the normalcourse, the AppealsBoardshalldelaythe hearing un.til
the conclusion ofa reviewofthe case by the Bureauof Investigations or any
prosecuting authority or for a periodnot exceeding zthreeyears, whichever
occurs earlier. The period may be extendedbeyond 2 three yearsat a party's
request if necessary to allow the Bureauof Investigations or any prosecuting
authority to concludeits review of the case.

This language is objectionable for several reasons.

First, by including the phrase"unless the employer submits a writtenrequestthat its
appealgo forward in the normal course," it appearsthat a casemay proceeddespitean objection
by the Divisionor the prosecuting authority. This will not furtherthe interestsof justice in that if
the employer / criminaldefendant can require the administrative hearingto proceed, the
employer/ criminal defendant maybe able to use such to discover the prosecutor's case (by
requiring the Divisionpresent testimonial and documentary evidence). Criminalprosecutors are
not requiredto submittheir witnesses to depositions and the administrative hearingwouldallow
the employer / criminaldefendant, in essence, to deposepotential witnesses. This also provides
the employer / criminal defendant with testimonythat mayultimately bear on the credibility of
the witness. that the Divisionpresentsor that the employer / criminal defendantchoosesto
present as such may constitute prior inconsistentstatements. This approach overall
inappropriately takes the presentation ofthe case awayfromthe prosecuting authority and leaves
it in the control of the employer / criminal defendant. The criminal case shouldtake precedence
over an administrative proceeding.
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Second, there is nothingin the regulation that requires the Appeals Board to delay the
hearing whena caseis actually beingcriminally prosecuted (aftera complaint or indictment is
lodged). The proposed regulatory language onlyaddresses the review stageof the case. This
againtakesaway the control that should residewith the prosecuting authority, which is
particularly critical aftera complaint or indictment.

Third, by including the phrase "until the conclusion of a review of thecaseby the Bureau
ofInvestigations or anyprosecuting authority or for a periodnot exceeding three years,
whichever occursearlier," it "appears that the mandated delay of the administrative hearing will
end uponthe completion ofthe BOIinvestigation. This doesn't allowthe prosecuting authority
l!!!I additional timeto complete its owninvestigation. This eliminates the ability ofthe
prosecutor to conduct a thorough review of the caseto determine whether to file criminal
charges, and ignores the precedence that the criminal caseshouldhaveoverthe administrative
matter.

Fourth, although the proposed regulation allowsthe Boardto grantan additional
continuance beyond the shorterperiodof the completion of the BOIinvestigation or a periodof
threeyears(theprosecuting authority generally won't beginits owninvestigation until it receives
the BOIreport so that language is not of any import), for suchdiscretionary additional delay of
the administrative hearing, it is onlya ''party'' that maymakesucha request. The current
regulation doesnot provide a wayfor a prosecuting authority to become a partyandso once
more, control ofthe majorcase, the criminal matter, is removed fromthe prosecutor,

Belowis a proposed revisionto the language whichwill moreeffectively achieve thegoal
soughtby the worker advocates whopetitioned for a change in this regulation:

(c) Whenever a caseis within the jurisdiction of In cases being let iewcd bJ'
the BureauofInvestigations or is being activelv investigated or prosecuted bv
anyprosecuting authority, uuless the employel submits a "IUten leqnest
that its appeal go fol" al d in the nOI mal eoul se, the Appeals Boardshall
delaythe hearing. upon the written requestoUhe division. emplover. or anv
prosecuting attornev with jurisdiction overthe case. until the conclusion ofa
reviewofthe caseby the BureauofInvestigations or and forone additional
vearafierthe completion ofthe review oUhe casebv ti,e Bureau of
Investigations for the review ofsuch matter bv anyprosecuting authority who
indicates in the written requestthat such additionaltime is needed. Such
delavshall not automaticallY exceedthe completion ofthe review bvthe
prosecutingauthorityor £01 a pe:riod l1t)t exceeding %three years, whichever
occurs earlier. Theperiod maybe extended beyond 2 three yearsat a party's
requestor at the requestofanv prosecuting authorityifnecessary to allowthe
Bureauof Investigations or any prosecuting authority to conclude its review of
the case. Ifthe prosecuting authorityhas tiled the case. the hearingshali be
delaved until the completion oUhe criminal casewhichshall be deemedto
occur on the dateofa verdict ofnot guilty, a dismissal ofthe casebv a court.
or the date ofsentencing after a verdict or plea ofguilty or no contest.
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Based upon the foregoing, we respectfully request that the regulatory proposalbe revised
to reflect these changes we have proposed. In the alternative, we requestthat this matter be
continuedfor an additional period in orderto solicit information from additional prosecuting
authorities in California, includingthe new AttorneyGeneral, who havenot been involved in
developing the current regulatory proposal.

Sincerely, D
~~(
Frances C. Schreiberg
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